I. INTRODUCTION W HILE THE IMPACT of Community policies on Member
States' external powers has been extensively studied, 1 the effect(s) of another important area of the Union's external action, namely the foreign and security policy, has hitherto been virtually neglected. One reason for this oversight could be that many Member States originally conceived the Common Foreign and Security Policy (CFSP) as an intergovernmental form of cooperation which, as such, would do no harm to States' freedom to conduct their own foreign policy in general, and to their sovereign powers to conclude international agreements in particular.
On the occasion of the 15th anniversary of the Treaty on European Union (TEU), there are at least two reasons for reconsidering this basic proposition. First, it may be argued that CFSP has, since its inception, developed into a set of procedural and substantive notions that come increasingly close to those which characterise the Community legal order. Second, it has become clear over the past 15 years that rather than being completely separate, the EC and CFSP interact within a unitary EU legal order. 2 This Chapter envisages the impact of the CFSP normative framework on Member States' freedom to conclude international agreements, either inter se or with third parties. A first part examines the potential restraints that are based on CFSP primary and secondary norms. The second part analyses the nature of the EU competence to conclude international agreements in the field of CFSP, and the effects such EU agreements may have on Member States' foreign policy powers. The third part studies the possible influence that principles of the EU legal order more generally may have on the CFSP normative content, and the latter's ability to constrain Member States' foreign policy power. 3 
II. CFSP NORMS AS RESTRAINTS ON MEMBER STATES' EXTERNAL COMPETENCES
Possible restraints on Member States' freedom to conclude international agreements in CFSP fields can stem from CFSP treaty norms (A) and CFSP secondary measures (B). 4 The degree of restraining effect of those CFSP norms is also determined by the potential role that the judiciary may play in ensuring that those norms are enforced (C), as well as the interpretation given to the specific CFSP principle of loyal cooperation (D).
A. The Binding Nature of Primary CFSP Norms
In addressing the question of whether the CFSP treaty provisions may limit Member States' contractual competences, the cardinal CFSP obligation of 'systematic cooperation' falls to be examined. According to Article 16 TEU: 'Member States shall inform and consult one another within the Council on any matter of foreign and security policy of general interest in order to ensure that the Union's influence is exerted as effectively as possible by means of concerted and convergent action.' 5 In principle, the scope of issues covered by the obligation of systematic co-operation is not subject to any limitation regarding time or space, as the provision talks of 'any matter of foreign and security policy […]'. However, Article 16 immediately qualifies that obligation by adding the phrase 'of general interest'. No further specification has been provided of what the notion of 'general interest' stands for in the context of CFSP. 6 Hence, on the one hand, Member States are obliged to inform and consult one another whereas, on the other hand, they appear to enjoy individual discretion to decide whether or not a matter is of 'general interest '. 7 Be that as it may, Member States nonetheless remain obliged to inform and consult one another whenever issues are of general interest, in the sense that they reach beyond national interests. Indeed, and as recalled by Article 12 TEU, the Member States have accepted this obligation as one of the means to achieve the CFSP objectives set out in Article 11 TEU. 8 The binding nature of this obligation is indeed supported by the use of the word 'shall' in Article 16 TEU. 9 Given the nature of the Member States' duty to inform and consult, it is unfortunate that the Treaty does not further articulate this obligation. In 5 There was an early consensus on the content of Art 16 (J2(2)) TEU; it was not modified throughout the negotiations of the TEU and already formed part of the Luxembourg Draft of 18 June 1991 (Art G of the CFSP provisions). 6 The legal nature of the CFSP obligations has been amply discussed ever since their creation but in view of the absence of judgments by the ECJ, conclusive answers have not yet been presented. 7 The principle of attributed competences as reflected in Art 5 TEC (but which is a general principle in international institutional law), implies that whatever has not been attributed to the organisation remains in the hands of the Member States. 8 Art 12 TEU reads: The Union shall pursue the objectives set out in Article 11 by: -defining the principles of and general guidelines for the common foreign and security policy; -deciding on common strategies; -adopting joint actions; -adopting common positions; -strengthening systematic cooperation between Member States in the conduct of policy.' 9 Cf also Gosalbo Bono, above n 2, 342, who argues that this language indeed imposes 'binding legal duties for the member States and the institutions and which contrast with the soft law nature of the EPC provisions in the SEA '. order to establish its content, it is therefore necessary to turn to general descriptions of the obligation of consultation in international law. Broad definitions underline the duty not to adopt a position as long as the other partners have not been consulted. 10 There appears to be no reason to assume that the notion of consultation used in Article 16 TEU deviates from these general definitions. EU Member States must therefore refrain from making national positions on CFSP issues of general interest public before having discussed them in the framework of the CFSP cooperation.
Hence, international agreements concluded by EU Member States inter se, or with third states, can be left out of the systematic CFSP cooperation only if the content of such agreements is of purely bilateral interest to the parties, and when no general (read: EU) interest is at stake. In view of the broad scope of CFSP envisaged in Articles 11 and 12 TEU, it can be suggested that most international agreements to be concluded by individual Member States should be notified and, if necessary, discussed by Council working parties. Arguably, this proposition is further supported by the loyalty that Member States must demonstrate towards the Union's CFSP, as stipulated in Article 11(2) TEU. This provision notably states that Member States 'shall work together to enhance and develop their mutual political solidarity' and 'refrain from any action which is contrary to the interests of the Union or likely to impair its effectiveness as a cohesive force in international relations'. The provisions of Article 16 TEU, and the obligations they encapsulate, ought to be understood in the light of that principle. 11
B. The Binding Nature of Secondary CFSP Norms
CFSP treaty norms are largely procedural in nature. Further restraints on Member States' external (or inter se) competences could depend on secondary CFSP measures. While the binding nature of common positions, joint actions (JAs) or other decisions is only marginally dealt with in the Treaty, 12 the language used by the relevant Treaty provisions nonetheless suggests that those CFSP acts, once adopted, 13 do limit the freedom of Member States in their individual policies. 14 In particular, joint actions 'shall commit the Member States in the positions they adopt and in the conduct of their activity' (Article 14(3)) and 'Member States shall ensure that their national policies conform to the common positions' (Article 15). 15 Hence, Member States are not allowed to adopt positions or otherwise to act contrary to JAs. This was already clear in the first Luxembourg Draft, which stipulated that 'each Member State shall be bound by the joint line of action in the conduct of its international activity'. 16 It is indeed notable that the vague notion of 'joint line of action' was replaced by that of 'joint action', which more clearly entails a concrete decision by the Council. Moreover, the adjective 'international' before 'activity' was removed in the final text, thereby suggesting that all Member States' activities should be aligned with the JAs. The reason may have been that the word 'international' gave the impression that Member States' activities were relevant only where relations with third states were involved. This would have excluded relations within the Union. Arguably, such removal is an indication of Member States' full awareness, at the time of the negotiations, of the binding nature of JAs. Indeed, some Member States' insistence on unanimous voting provides additional evidence of such awareness. 17 The nature of CFSP decisions as concrete norms of conduct, demanding a certain unconditional behaviour from the Member States, is typified by the strict ways in which exceptions to JAs are envisaged. A first possibility to depart from adopted JAs is offered by Article 14(2) TEU, which is 13 The publication in the Official Journal of CFSP autonomous acts is decided on a case-by-case basis, by unanimous decision of the Council If there is a change in circumstances having a substantial effect on a question subject to Joint Action, the Council shall review the principles and objectives of that action and take the necessary decisions. As long as the Council has not acted, the Joint Action shall stand. 19 Hence, even if the original circumstances constitute an essential determinant of the parties' consent to be bound, and even if the effect of the change is likely to transform radically the extent of obligations still to be performed, Member States may not invoke the change in circumstances as a ground for not complying with the particular decision. In that sense the CFSP provision cannot be regarded as a clausula rebus sic stantibus. Article 14(2) TEU provides that it is up to the Council to decide on possible modifications of the effect of the JA. Pending the Council's decision, no Member State is allowed to deviate from the JA. 20 On the other hand, the Treaty does not completely rule out that 'changes in the situation' may have an impact on the effects of the JA. Under certain strict conditions, such changes may constitute a valid reason for Member States to take 'necessary measures'. According to Article 14(6) TEU:
In cases of imperative need arising from changes in the situation and failing a Council decision, Member States may take the necessary measures as a matter of urgency having regard to the general objectives of the Joint Action … In this case, '[t]he Member State concerned shall inform the Council immediately of any such measures' (paragraph 6, last sentence). While this provision comes again close to the rebus sic stantibus rule of Article 62 VCLT already mentioned, the criteria to be met are strict: (1) there must be a case of imperative need; (2) the situation must have been changed; (3) the Council has not (yet) come up with a decision to solve the matter; (4) 18 Vienna Convention on the Law of Treaties, Art 62, paras 1(a) and (b). The criteria to justifiably invoke this provision include: the fundamental change of circumstances was not foreseen by the parties and (a) the existence of those circumstances constituted an essential basis of the consent of the parties to be bound by the treaty; and (b) the effect of the change is radically to transform the extent of obligations still to be performed under the treaty.
19 This is a much stronger provision than the one originally foreseen by the Luxembourg Presidency: 'The Council shall adapt Joint Action to changes in the situation'. Luxembourg Draft, Article J, para 2, in Laursen and Vanhoonacker, above n 17, 410. 20 After the entry into force of the treaty, Zoller pointed to an inherent practical danger of this procedure: 'Certes, en principe, l'État membre qui envisage de se désolidariser d'une action commune ne peut le faire qu'à défaut d'une décision du Conseil et en tenant compte des objectifs généraux de l'action commune. Mais les garde-fous semblent bien fragiles et il n'est pas exclu qu'en cas de crise grave, le Conseil soit paralysé et dans l'impossibilité de prendre une décision.' E Zoller, 'Titre V: Dispositions concernant une politique étrangère et de sécurité commune' in V Constantinesco et al, Traité sur l'Union Européenne: Commentaire article par article (Paris, Economica, 1995) 781, 794.
measures will have to be necessary; and (5) must be taken as a matter of urgency; (6) the general objectives of the JA should be taken into consideration; and (7) the Council shall be immediately informed. It seems that the formulation of these explicit conditions purports to rule out any valid appeal to Article 62 VCLT to justify deviations from JA.
While in the case of common positions (generally used for measures lacking an operative dimension) the effects are not presented in detail by the Treaty makers, they too are meant to guide the behaviour of Member States in their external relations. 21 It is clear, on the one hand, that a common position commands Member States to do something ('bring your conflicting national policies into line with the Common Position'), while, on the other hand, it requires them to refrain from doing something ('do not adopt any national positions that do not conform to the Common Position'). In this sense, the term 'position' is different from its usual meaning of (an attitude on) a state of affairs. 22 The phrase 'shall ensure' in Article 15 TEU makes it clear that the provision does not simply envisage an inducement, but that it establishes a concrete obligation to create a particular situation or, what amounts to the same thing, to prevent a particular situation from occurring. 23 Given their characteristics, can CFSP secondary measures limit Member States' ability to engage in international agreements (either inter se or with third states), where the latter's content conflict with adopted CFSP decisions? In answering this question, it is important to recall that the existence of secondary CFSP norms does not automatically block the possibility for Member States to take individual policy initiatives in the same issue area. Practice reveals that, in most cases, the scope of CFSP decisions is limited, thereby leaving ample space for national policies. Thus, in practice, conflicts are primarily to be expected when Member 21 Another indication of the normative nature of Common Positions can be found in Art 19(1): 'Member States shall co-ordinate their action in international organizations and at international conferences. They shall uphold the Common Positions in such fora. In international organizations and at international conferences where not all Member States participate, those which do take part shall uphold the Common Positions.' This provision adds an external dimension to the basically internal obligations of the Member States. 22 Cf for the early discussion already I MacLeod, ID Hendry and S Hyett, The External Relations of the European Communities: A Manual of Law and Practice (Oxford, Clarendon Press, 1996) 416 and 421, who observe that this formal type of common position in practice has taken the form of a Council decision sui generis ('Beschluß' instead of an Art 249 EC 'Entscheidung'). However, according to Zoller (above n 20, 788), a Common Position may still lack 'normative effects' when Member States have not expressed a clear consent. Nevertheless, she sees a Common Position as 'un acte juridique unilatéral qui leur [la Communauté (sic!) et ses États Membres] est imputable'. 23 See in general on this issue, eg, O Schachter, International Law in Theory and Practice (Dordrecht, Martinus Nijhoff Publishers, 1991) 98: 'There is an obvious difference between a text that uses language of obligation ('shall') in regard to future conduct and one that only "intends" or "plans" to take some action.'
States' agreements directly violate core parts of CFSP decisions, or when Member States' existing agreements clash with a subsequent CFSP decision.
In a recent article, Thym argued that the special nature of CFSP entails that Member States remain free to enter into international agreementseither inter se or with third states-even where these agreements conflict with their CFSP obligations, and that in the absence of a transfer of sovereign competences, the binding nature of Union norms should not easily be presumed. 24 While this conclusion would allegedly do justice to the intergovernmental dimension of CFSP, the above considerations nonetheless suggest that Member States have been prepared to accept restraints on their foreign policy competences. It is indeed questionable whether one can still maintain that under CFSP, no sovereign rights were transferred to the Union, and that therefore Member States have retained unfettered freedom to enter into international agreements on issues already covered by EU decisions. 25
C. The Role of the Judiciary in enforcing CFSP Norms
In order to determine whether and how the CFSP primary or secondary norms can effectively restrict Member States in their external relations, the role of the judiciary falls to be examined. In this respect, it is well established that Article 46 TEU does not extend the jurisdiction of the European Court of Justice to the provisions of Title V of the TEU on CFSP. Nevertheless, Article 47 TEU offers the only basis for the Court to review CFSP acts, for the purposes of ascertaining that EU institutions have not acted in a way that would encroach upon the acquis communautaire. 26 Article 47 TEU provides that 'nothing in [ 28 In the event, the judges found that the Council was justified in choosing Title VI TEU as the relevant decision-making framework for adopting the measure under review, since the situation governed by the Joint Action did not entail the crossing of Member States' external borders by third country nationals, a domain that is covered by Community competence.
By contrast, in the Environmental Penalties case, 29 the Court annulled a Council Framework Decision laying down environmental offences, in respect of which the Member States were required to lay down criminal penalties. The Court found that 'on account of both their aim and their content, Articles 1 to 7 of the framework decision have as their main purpose the protection of the environment and they could have been properly adopted on the basis of Article 175 EC'. Since the Framework Decision encroached upon powers conferred upon the Community, it infringed Article 47 EC, and was therefore annulled.
While the Airport Transit Visas and the Environmental Penalties cases concerned measures adopted on the basis of Title VI TEU, the pending ECOWAS case involves Commission proceedings against two Council acts adopted in the context of Title V TEU. 30 This case thus represents the first 27 Even before the establishment of the Union, the preservation of the acquis communautaire was already applied by the Court in relation to the external competences of Member States when in Centro-Com it held that these 'must be exercised in a manner consistent with Community law'; see OJ C/115/10). It is interesting to note that the Commission refers to the joint action as 'an act of general legislative nature'. While it is tempting to regard this as a general qualification by the Commission of the legal nature of CFSP acts, the present authors realise that it may very well be a pragmatic argument. opportunity for the Court to control the institutions' compliance with Article 47 TEU in a case involving the interplay between the first and second pillars. 31 As it has been established, Article 47 allows the Court to protect the acquis communautaire against PJCC encroachment, and if need be to annul the contentious act. Though it may have been argued otherwise, 32 the Court should most probably confirm that its jurisdiction under Article 47 TEU includes the review of CFSP measures to ascertain that they do not affect Community powers.
Recent case law also provides some additional indications of a possible outcome of the ECOWAS case. In its Yusuf and Kadi pronouncements, the Court of First Instance not only addressed the vertical hierarchy between the national, EU and UN legal order, but also the horizontal relation between the Union's pillars. At least in relation to the imposition of economic and financial sanctions to individuals (which is not expressly foreseen by Articles 60 and 301 TEC), the CFI held that the Union's objectives could only be attained by making use of Community competences and that: [u] nder Articles 60 EC and 301 EC, action by the Community is therefore in actual fact action by the Union, the implementation of which finds its footing on the Community pillar after the Council has adopted a common position or a joint action under the CFSP. 33 The CFI Yusuf and Kadi judgments offer a clear example of an explicit, albeit exceptional, subordination of the Community to CFSP decision making, and an indication that the unity of the Union's legal order cannot be neglected by the Court. 34 At the same time, it recalls that the EU 31 In Cases T-349/99 Miskovic and T-350/99 Karic, the Court of First Instance missed the opportunity when the Council amended the decision challenged by two individuals who had been refused a visa on the basis of a CFSP act. 32 It has been argued that it is 'doubtful whether the combined effect of Arts 46(e) and 47 may result in the conferral upon the ECJ, in respect of provisions of Title V of the EU Treaty, of the same powers of judicial review which it enjoys under the Community Treaty'; see M-G Garbagnati Ketvel, ' 35 While these cases suggest a certain willingness from the Courts not to ignore CFSP when related to Community law, it still does not provide any answer to the question of the extent to which it is competent to review actions by Member States if these conflict with established Union policies.
The case law examined hitherto consists of cases involving judicial review by the Court of Justice on the basis of Article 230 EC. This leaves open the question of whether national courts have complete freedom to decide on the validity of a CFSP act whenever the legal basis of a national implementation measure is being questioned. Obviously, they are not bound by a Foto-Frost duty to refrain from invalidating EU decisions as this case law is clearly related to Community law. 36 In that respect, the recent judgment of the Court in the Segi case is instructive. The case concerns an appeal by Segi (and in a similar case by another Basque organisation, Gestoras Pro Amnistía) to set aside an earlier order of the Court of First Instance. 37 The decision under attack in this case is a Common Position (2001/931/CFSP) with a legal basis in both the second (Article 15 TEU) and the third pillars (Article 34 TEU). Although Article 35(1) does not enable national courts to refer a question to the Court for a preliminary ruling on a common position, the relevant question according to the Court is whether or not the decision produces legal effects in relation to third parties. In the event, the two organisations were placed on a list of terrorist organisations, annexed to Common Position 2001/931/CFSP. The Court thus found that that common position had produced legal effects in relation to the two organisations, and concluded:
As a result, it had to be possible to make subject to review by the Court a common position which, because of its content, has a scope going beyond that assigned by the EU Treaty to that kind of act. Therefore, a national court hearing a dispute which indirectly raises the issue of the validity or interpretation of a common position adopted on the basis of Article 34 EU […] and which has serious doubt whether that common position is really intended to produce legal effects in relation to third parties, would be able, subject to the conditions fixed by Article 35 EU, to ask the Court to give a preliminary ruling.
[…] The Court would also have jurisdiction to review the lawfulness of such acts when an action has been brought by a Member State or the Commission under the conditions fixed by Article 35(6) EU. 38 In addition, the Court confirmed for the first time the binding nature of common positions, examined earlier: 39 A common position requires the compliance of the Member States by virtue of the principle of the duty to cooperate in good faith, which means in particular that Member States are to take all appropriate measures, whether general or particular, to ensure fulfilment of their obligations under European Union law. 40 It is tempting, though not perhaps entirely justified, to transpose the above findings to the second pillar. On the one hand, the common position in question could also be regarded as a CFSP decision since it was equally based on both Article 15 and Article 34 TEU. Indeed, as suggested by previous practice, the subject matter-economic and financial sanctions against groups and individuals-is primarily a second pillar issue, and in that capacity closely linked to the Community legal order (viz Yusuf). 41 On the other hand, the only reason why the Court concludes on a legal remedy in this case seems to be the presence of a judicial competence in the third pillar in relation to other instruments (decisions and framework decisions). There is no comparable role for the Court in relation to acts with a single CFSP legal basis.
The Segi judgment therefore only partly helps in answering the question of the possible legal restraints on the Member States' external actions. 42 As the Court's jurisdiction on CFSP provisions is likely to remain limited in the future Treaty settlement, 43 and given the ambiguity of the possible application of the principles of primacy and direct effect to CFSP, 44 
D. The Principle of Loyal Cooperation under Title V TEU
The potential constraining character of primary and secondary CFSP obligations, analysed above, ought to be examined also in the light of the specific principle of loyal cooperation, included in Title V TEU. Article 11(2) TEU provides:
The Member States shall support the Union's external and security policy actively and unreservedly in a spirit of loyalty and mutual solidarity.
The Member States shall work together to enhance and develop their mutual political solidarity. They shall refrain from any action which is contrary to the interests of the Union or likely to impair its effectiveness as a cohesive force in international relations. 45 Placed in the first Article of Title V, this loyalty principle appears to underpin the whole development of CFSP, and govern the relationship between the Member States and the Union in this area. Hence, Member States' specific obligations under the CFSP title should be interpreted in the light of that general obligation to support the Union's CFSP. Indeed, the inclusion of 'shall' makes Member States' loyalty and cooperation clearly mandatory, while suffering little exception, as suggested by the expressions 'actively' and 'unreservedly'.
Although it may be conceived as a mere expression of the general international law principle of pacta sunt servanda, 46 the principle of loyalty enshrined in Article 11(2) nevertheless seems more specific. Member States are bound by a positive obligation actively to develop the Union's CFSP, which since the Amsterdam Treaty encompasses the Member States' duty to 'work together to enhance and develop their mutual political solidarity'. In addition, Article 11(2) contains a negative obligation for the Member States not to undertake 'any action which is contrary to the interests of the Union or likely to impair its effectiveness as a cohesive force in international relations'. Article 11(2) TEU also foresees in its last indent that the Council is to ensure that these principles are complied with. Indeed, it is notable that these positive and negative obligations echo the obligations related to the principle of loyal cooperation expressed in Article 10 EC which, 47 falling within the jurisdiction of the Court of Justice, have been extensively explicated and developed. 48 Suffice to recall that the principle of loyal cooperation expressed in Article 10 EC has been held by the Court to include: (1) the obligation to take all appropriate measures necessary for the effective application of Community law; (2) the obligation to ensure the protection of rights resulting from primary and secondary Community law; (3) the obligation to act in such a way as to achieve the objectives of the Treaty, in particular when Community actions fail to appear; (4) the obligation not to take measures which could harm the effet utile of Community law; (5) the obligation not to take measures which could hamper the internal functioning of the institutions; and (6) the obligation not to undertake actions which could hamper the development of the integration process of the Community. Moreover, in relation to the conclusion and implementation of international agreements in particular, recent case law points to various procedural obligations based on Article 10 EC. For instance, Member States have an obligation to consult the EU institutions when they negotiate bilateral agreements in a sphere where the Community has not yet concluded an agreement, but where 'there is a start of a concerted Community action at international level'. 50 Procedural obligations derived from Article 10 EC in relation to Member States' international commitments also encompass, within the specific framework of a mixed agreement, a duty to inform and consult the competent Community institutions. 51 Given the proximity between the provisions of Article 11(2) TEU and Article 10 EC respectively, there are reasons to interpret the former in the light of the latter's interpretation. As illustrated by the Pupino judgment, the Court seeks inspiration in its interpretation of EC provisions to interpret similar EU provisions. 52 Indeed, the same judgment suggests that the principle of loyal cooperation, expressed particularly in Article 10 EC, may have a trans-pillar application. In particular, the Court held that:
[i]t would be difficult for the Union to carry out its task effectively if the principle of loyal cooperation, requiring in particular that Member States take all appropriate measures, whether general or particular, to ensure fulfilment of their obligations under European Union law, were not also binding in the area of police and judicial cooperation in criminal matters, which is moreover entirely based on cooperation between the Member States and the institutions. 53 Unconvinced by the Italian and United Kingdom Governments' argument that the TEU contains no obligation similar to that laid down in Article 10 EC, the Court held that the principle of loyal cooperation binds the Member States in relation to the Union, 'in order to contribute effectively to the pursuit of the Union's objectives'. 54 The Court thereby suggested that the principle of loyalty has a trans-pillar definition and application. A fortiori, the principle of loyal cooperation should apply also in the context 50 of CFSP given the inclusion in Title V of a specific provision containing obligations similar to those laid down in Article 10 EC. 55 Transposed to the CFSP context, the Court's interpretation of the principle of loyal cooperation could entail far-reaching obligations for the Member States, particularly with respect to their power to conclude international agreements in the field of CFSP. In the light of the Court's 2005 pronouncement in Commission v Luxembourg, 56 it could be argued that, although not prevented from acting, Member States are expected under Article 11(2) TEU to inform and consult the EU institutions in areas where there is the start of a concerted Union CFSP action at international level. 57 Indeed, given that each CFSP instrument in principle expresses a concerted action of the Union at the international level, the procedural obligations linked to the CFSP principle of loyal cooperation would not only apply in situations where negotiations of an agreement based on Article 24 TEU are envisaged by the Presidency, 58 it could also apply where the start of a concerted action leads notably to a JA or a common position. Thus, Member States should inform and consult EU institutions, even prior to the adoption of a CFSP autonomous act or the conclusion of an EU agreement, as soon as an EU concerted action at international level emerges.
Although the application of the principle of loyal cooperation to the CFSP context appears to be supported both by the terminology of Article 11(2) TEU and by the Court's case law, it could be argued that the inclusion in Title V TEU of a specific expression of such principle of cooperation prevents, or at least qualifies the full transposition of the Court's interpretation of the principle of loyal cooperation expressed on Article 10 EC to the CFSP context. After all, the application of the principle of loyal cooperation as a principle of Union law may be explained by the absence of any specific expression of that principle in the context of Pillar III. In other words-and following the Court's line of reasoning in Pupino-the default principle of loyal cooperation based on the interpretation of Article 10 EC would apply where the Treaty does not provide for a specific expression of such principle. Conversely, the inclusion of a specific duty of cooperation in the CFSP context would prevent the full transposition of the interpretation of Article 10 EC therein. Thereby, Member States and the EU institutions would be subject, in the context of 55 Further on the Pupino ruling: E Spaventa, 'Opening Pandora's Box: Some Reflections on the Constitutional Effects of the Decision in Pupino ' (2007) CFSP, to obligations derived from Article 11(2) TEU specifically, to be interpreted taking account of the specific objectives and nature of, and place within the system of, Title V. Indeed, the proposition that the interpretation of Article 10 EC is not automatically transferable to the context of CFSP seems to be supported by the provisions of the post-Lisbon Treaties. Despite the formal 'depillarisation' of the Union that it intends to operate, the Lisbon Treaty will maintain a distinction between the principle of loyal cooperation expressed notably in Article 4 of new TEU, therein re-branded 'sincere cooperation', 59 and the specific principle related to CFSP, foreseen in Article 24 new TEU. 60 At first sight, this dual loyalty is surprising given the Community's amalgamation with the Union, 61 which should have entailed that the principle of sincere cooperation would have generally applied between the Member States and the Union institutions, over all areas corresponding to the objectives of the Union, thus including CFSP. Arguably, the inclusion of the CFSP principle of loyalty, alongside the general principle of Article 4, in the new treaty typifies the intent still to distinguish the CFSP and other EU provisions, and suggests that the two principles are perhaps meant to operate differently. 62 While this lex specialis duty of cooperation could lead to a more specific interpretation of the Member States' duty of cooperation in relation to CFSP, it does not mean that the latter may prevent or limit the application of the principle of Article 10 EC itself. In view of the general primacy of Community law over the law of the other two pillars, based on Article 47 TEU, Article 11(2) cannot, in principle, serve as a tool to limit or prevent the application of the principle of loyal cooperation with the Community institutions. In other words, Member States could not rely on the specific provisions of Article 11(2) to justify an infringement of their obligations under Article 10 EC. Only in exceptional situations does the TEU foresee that EC law may be subject to CFSP instruments. As it will be suggested in 59 'Pursuant to the principle of sincere cooperation, the Union and the Member States shall, in full mutual respect, assist each other in carrying out tasks which flow from the Constitution. The Member States shall take any appropriate measure, general or particular, to ensure fulfilment of the obligations arising out of the Constitution or resulting from the acts of the institutions of the Union. The Member States shall facilitate the achievement of the Union's tasks and refrain from any measure which could jeopardise the attainment of the Union's objectives.' 60 'Member States shall actively and unreservedly support the Union's common foreign and security policy in a spirit of loyalty and mutual solidarity and shall comply with the Union's action in this area. They shall refrain from action contrary to the Union's interests or likely to impair its effectiveness.' 61 See Arts IV-437 and IV-438 TCE. 62 Even if the Court of Justice, which would have jurisdiction on both provisions, could give them an equivalent interpretation.
the last section of this paper, it could be argued, on the contrary, that Article 10 EC could serve to force Member States to comply with their CFSP obligations. 63 Summing up, Title V on CFSP includes a specific expression of the duty of cooperation between the Member States and CFSP. If interpreted in the light of the general duty of loyal cooperation encapsulated in Article 10 EC, 64 the CFSP principle of loyalty, which constitutes another expression of the same principle, could entail far-reaching restrictions for the Member States' freedom in the fields covered by CFSP.
III. EU INTERNATIONAL AGREEMENTS AS RESTRAINTS ON MEMBER STATES' EXTERNAL COMPETENCES
Examining primary and secondary CFSP norms, it has become clear that Member States have accepted restraints on their autonomy. This section looks at the impact of the EU treaty-making competence (A), and the nature of this external power (B), on the Member States' foreign policy freedom.
A. The Treaty-making Competence of the EU
The EU competence to conclude agreements with third states and other international organisations in the non-Community areas has been the subject of intense debate ever since the negotiations on the treaty remains silent in this respect. 67 Be that as it may, the EU has nonetheless engaged actively in legal relations with third states and other international organisations. 68 The conclusion of international agreements by the Union is governed by the provisions of Article 24 TEU, 69 which are partly modelled on Article 300 TEC. 70 Cross-references included in Articles 24 (CFSP) and 38 (PJCC) TEU indicate that the procedure foreseen in Article 24 TEU is used also for concluding EU international agreements in the PJCC sphere. In other words, Article 24 TEU represents the general legal basis for the Union's treaty-making power, including for concluding cross-pillar (second and third) agreements. 71 67 Nevertheless, 'As time goes by, the debate seems ever more irrelevant', as Eeckhout rightly observes. Eeckhout also points to the consensus on this issue in academic circles. P Eeckhout, above note 1, 155. The provisions of Article 24 TEU epitomise the multi-level character of the EU external relations regime in which both the Union and the Member States have a role to play. 72 The Nice Treaty foresees the distinct competence of the Union to conclude international treaties. According to modified paragraphs 2 and 3 of Article 24, the Council shall act unanimously when the agreement covers an issue for which unanimity is required for the adoption of internal decisions, but it will act by a qualified majority whenever the agreement is envisaged to implement a JA or common position. Moreover, paragraph 6 sets out that the agreements concluded by the Council shall be binding on the institutions of the Union. In other words, the Union is capable of contracting obligations under international law that are distinct from those of the Member States. 73 Indeed, the debate on whether agreements concluded on the basis of Article 24 TEU are concluded by the Council on behalf of the Union or on behalf of the Member States 74 has been superseded by practice. In effect, the Union has become a party to an increasing number of international agreements based on Article 24 TEU. 75 One of the main issues in the debate relates to the provisions of Article 24(5) TEU:
No agreement shall be binding on a Member State whose representative in the Council states that it has to comply with the requirements of its own constitutional procedure; the other members of the Council may agree that the agreement shall nevertheless apply provisionally. 75 And even before that, it was clear that 'it would hardly be persuasive to contend that such treaties are in reality treaties concluded by individual Member States'; see C Tomuschat, 'The International Responsibility of the European Union' in E Cannizzaro (ed), above n 32, 181. Cf also Eeckhout, above n 1, 159; P Koutrakos, above n 1, 406-9 and Gosalbo Bono, above n 2, 354-6. It should, however, be recalled that some early agreements mentioned 'The Council of the European Union' as the contracting party, including the 1999 Agreement with Republic of Iceland and the Kingdom of Norway, and the 2000 Agreement with the Republic of Iceland and the Kingdom of Norway.
This provision was often read in conjunction with Declaration no 4 adopted at the Amsterdam IGC:
The Provisions of Article J.14 and K.10 [now Articles 24 and 38] of the Treaty on European Union and any agreements resulting from them shall not imply any transfer of competence from the Member States to the European Union.
However, neither in theory nor in practice have these provisions limited the EU treaty-making capacity. Article 24 TEU provides that the Council concludes international agreements after its members (the Member States) have unanimously agreed that it can do so. 76 On the basis of paragraph 5, Member States may invoke their national constitutional requirements to prevent becoming bound by the agreement, but this does not affect the conclusion of the agreement by the Union. 77 While on some occasions the issue was raised, 78 it has obviously not prevented the conclusion of such agreements.
Indeed, one may argue that when agreements are not binding on Member States that have made constitutional reservations, a contrario, agreements are binding on those Member States that have not made this reservation. While this may hold true for the relation between the Member State and the EU, it cannot be maintained vis-a-vis the third state or other international organisation. After all, no treaty relationship has been established between the Member States and this party, and unless the agreement explicitly involves rights and/or obligations for Member States in relation to the other party, there is no direct link between them. In case Member States' participation is necessary for the Union to fulfil its treaty obligations, the other party seems to have to address the Union, which, in turn, will have to address its Member States. 79 The above-mentioned Declaration no 4 does not seem to conflict with the EU distinct treaty-making capacity. Since the right to conclude treaties 76 The explicit reference to the unanimity rule (as a lex specialis) seems to exclude the applicability of the general regime of constructive abstention in cases where unanimity is required as foreseen in Art 23 TEU. is an original power of the Union itself, the treaty-making power of the Member States remains unfettered and, indeed, is not transferred to the Union. Therefore, the Declaration can only mean that this right of the Union must not be understood as creating new substantive competences for it. 80 Through the Council Decision, Member States have been provided with an opportunity to set limits to the use by the Union of its treatymaking capacity, both from a procedural and a substantive perspective. The fact that the EU becomes a party to the agreement (and not its Member States) is underlined by the way the agreements come into force. Many agreements use the following provision in this respect 81 :
This agreement shall enter into force on the first day of the first month after the Parties have notified each other of the completion of the internal procedures necessary for this purpose.
However, so far, the 'internal procedures' on the side of the Union seem to relate to the necessary decision of the Council and not to any national constitutional procedure in the Member States. In other cases, the entry into force is even simpler 82 : 'This Agreement shall enter into force on the first day of the month after the Parties have signed it. ' It goes beyond the scope of this Chapter to investigate the parliamentary procedures related to Article 24 agreements in all 27 Member States. Suffice to say that Member States generally do not consider it expedient to submit EU external agreements to their regular parliamentary procedure. 83 As ratification by the governments of the Member States is not required for agreements concluded by the Union, their constitutional requirements simply do not apply. In the Netherlands for instance, parliamentary approval of Article 24 agreements is not considered necessary given that the Kingdom of the Netherlands is not party to those agreements. For the same reason, EU agreements are not published in the Traktatenblad, which is the national review of treaties concluded by the Kingdom. An exception was made for two agreements concluded with the United States in the area of PJCC, for these could be considered to complement or even amend existing bilateral treaties with the US. However, the position of the 80 As also submitted by Hafner, above n 76, 272. In this respect, see the Declarations on the CFSP annexed to the Lisbon final Act. 81 Netherlands was not exceptional: all Member States-save Austria, Estonia, France, and Greece-made a constitutional reservation. The same situation occurred in relation to the conclusion of the EU agreements with Iceland and Norway, while eight Member States invoked Article 24(5) TEU in relation to the agreement with Switzerland. 84 This clearly differentiates the third-pillar agreements from the ones concluded under CFSP. 85 While on the basis of the current treaty regime the existence of an EU treaty-making power is established, the provisions of Article 24 TEU do not, in themselves, shed any light on the scope of such EU power. Paragraph 1 of Article 24 TFEU merely stipulates that 'conclud[ing] an agreement with one or more States or international organisations in implementation of this Title' must be 'necessary', 86 leaving it the Member States to establish that necessity. The scope of the EU treaty-making power thereby remains undetermined, in contrast to that of the Community, which is legally provided by the EC Treaty itself. 87 In what appears to merge the two scenarios of Article 24 TEU and Article 300 EC respectively, Article 216 new TEU not only foresees that the 'conclusion of an agreement is necessary in order to achieve […] one of the objectives', but also establishes a competence when the conclusion of an agreement 'is provided for in a legally binding Union act or is likely to affect common rules or alter their scope'. Although this provision does not give any guidance as to the limits of this competence, it seems that it should, at least, be read in conjunction with the principle of conferral in 5 new TEU. 88 Indeed, as argued by Cremona, the new treaty-making provision 'introduces a confusion between the existence of competence and exclusivity' as it does not address the situation where, although an agreement is perhaps not necessary to achieve a Union objective, its conclusion by a Member State might 'affect common rules or alter their scope'. 89 Therefore in a situation of parallel competences, the nature of the EU competence should first and foremost be considered and in particular its possible pre-emptive exclusivity. 85 In these cases, it may be wondered why the Union and its Member States have not opted for the same construction that has proved its value under Community law: the 'mixed agreement'. 86 Emphasis added. 87 The provisions of Art 300 EC stipulate that the Community concludes agreements with one or more States or international organisations 'where this [ie EC] Treaty provides'. 88 See more extensively on the possible interpretations of Art 216 TFEU, M. Cremona (2006), above n 3, 9-12.
89 Ibid, 11.
B. The Nature of EU Competence to conclude International Agreements
The potentially broad scope of EU treaty-making power based on Article 24(1) TEU raises the question of whether, and to what extent, the exercise of EU competence may pre-empt Member States' powers in a particular area. Put differently, what if international agreements concluded by Member States 'affect CFSP rules or alter their scope'? With respect to EC external powers, the Court of Justice emphasised, notably in its Opinion 1/75, that Community policies consist of the combination and interaction of internal and external measures. 90 Stressing that it was impossible for the Member States to exercise powers concurrent to those of the Community, as this would risk compromising the effective defence of the latter's common interests, the Court established the exclusive Community power over the common commercial policy (CCP). 91 The rationale behind the Court's decision was to prevent Member States' individual actions from infringing a common policy that was deemed necessary to make the system work. 92 The Court also stressed the principle of Member States' loyalty towards the Community. The exclusivity of Community powers in relation to a key area of Community competencetrade-was thereby conceived as an essential device to ensure consistency in Community external relations. While Opinion 1/75 was specifically related to the CCP, the way the Court handled the question posed there could perhaps help addressing a similar problem under CFSP.
Like the CCP, CFSP consists of a coherent set of rules aimed at establishing a common policy. Indeed, the 'common commercial policy was conceived in (current) Article 133 EC in the context of the operation of the common market, for the defence of the common interests of the Community, within which the particular interests of the Member States had to endeavour to adapt to each other'. 93 This description comes close to the purpose of CFSP, in which Member States' particular interests are also subjected to the notion of a common policy.
However, the question of division of competences between the Union and the Member States is more difficult to characterise than the division of competence between the Community and the Member States. The Court's 90 
Opinion 1/75 (re Understanding on a Local Cost Standard) [1975] ECR 1355
. 91 In particular, the Court found that unilateral Member States' actions would lead to unacceptable distortions of competition in the internal market. Moreover, accepting the possibility that Member States adopt positions which differed from intended Community positions, would distorting the institutional framework call into question the mutual trust within the Community and prevent the latter from fulfilling its task in the defence of the common interest (Opinion 1/75, 1363-4)? See more extensively A Dashwood and C Hillion, 'Introduction' in A Dashwood and C Hillion (eds), above n 1, v-vi; and P Eeckhout, above n 1, 12-14. 92 jurisprudence related to effects of EC law on Member States' powers derives explicitly from its view that the EC Treaty establishes a new legal order. Given the specific regime governing the non-Community parts of the Union, that Court's jurisprudence cannot be applied, mutatis mutandis, to the interplay between the EU and the Member States. Indeed, the CFSP obligations are largely procedural in nature and only foresee a common policy (read: Union policy) to the extent that this is desired and supported by the Member States. 94 The key principle underlying CFSP is encapsulated in Article 16 TEU, which provides enough leeway for the Member States to prevent issues from being placed on the Union's agenda altogether.
Irrespective of the obligation for Member States to 'inform and consult one another within the Council on any matter of foreign and security policy', the subsequent words 'of general interest' indicate, as suggested earlier, a large margin of discretion on the side of (individual) Member States. Indeed, although there is an obligation to try and reach a Union policy, in case of failure, the Member States remain free to pursue their own national policies. While 'mixity' has become the solution to overcome the division of competences between the EC and its Member States, 95 96 Indeed, the multilevel dimension is at least as self-evident as in the Community, with regard to which Dashwood rightfully held: 'It is an inescapable aspect of the constitutional character of the Community that the competence conferred by the EC Treaty in external as well as internal matters is limited, and usually shared with the Member States. Mixed agreements are a natural and practical mechanism to enable the Union, with its character as a constitutional order of States, to function effectively on the international plane.' A Dashwood, 'Opinion 2/00, Cartagena Protocol on Biosafety' (2002) 39 CML Rev 367-8. 97 As the 2004 Agreement with the Swiss Confederation concerning the latter's association with the so-called Schengen acquis shows, combined EC/EU agreements are possible (see below section 4.C). A similar construction has been debated for the 2006 Cooperation Agreement with Thailand. In the end, however, the agreement was concluded as a traditional Community/Member States mixed agreement; see D Thym, above n 24, 909. A similar debate defined and implemented by 'the Union and its Member States', but merely by the Union. Nevertheless, it would be going too far to conclude on an exclusive competence for the Union on this basis, in the line of Opinion 1/75. In fact, the whole system of CFSP as described above seems to point to the existence of 'shared', if not 'parallel' competences: both the Union and its Member States appear to be competent to conclude treaties in the area of CFSP (including ESDP). In that sense, the effect of CFSP norms on Member States' powers could be envisaged in the light of the Court's pronouncements on the effects of Community powers in the fields of development cooperation or humanitarian aid. This case law suggests that since the Community competence in these fields is not exclusive, the Member States are accordingly entitled to enter into commitments themselves vis-a-vis non-Member States, either individually or collectively, in the Council or outside it, or even jointly with the Community. 98 Does this mean that the 'exclusivity' issue plays no role at all in relation to CFSP? Lisbon Treaty envisages the application of the principle of pre-emption to shared competences (Article 2(2) TFEU). However, the CFSP competence is therein described separately from the other types of EU competences, and is not listed under the shared competences. As Cremona argues, this would amount to acknowledging that Member States under CFSP are not pre-empted from concluding international agreements in areas already covered by Union agreements. In other words, it is unlikely that the conditions contained in Article 3(2) on exclusive Union competences would apply in a CFSP context. 99 Article 3(2) TFEU reads: 'The Union shall also have exclusive competence for the conclusion of an international agreement when its conclusion is provided for in a legislative act of the Union or is necessary to enable the Union to exercise its internal competence, or insofar as its conclusion may affect common rules or alter their scope'. Indeed, CFSP rules will not find their basis in a 'legislative act'.
That being said, when this provision is read in conjunction with the loyalty principle enshrined in Article 28(4) new TEU, it seems too early completely to rule out exclusivity in the field of CFSP, particularly in view of the fact that the Court would have jurisdiction in respect of this Article. After all, even in the current period, the Union's external activities in the form of the conclusion of international agreements are booming and took place on the EU accession to the ASEAN Treaty of Amity and Cooperation. As the relevant documents (such as Council Doc 15772/06) are not in the public domain, these developments are difficult to follow. 98 100 This view is supported by the reference in Article 24(6) TEU that the agreements bind the institutions. 101 The question remains, however, whether the Member States are automatically bound by the agreements as a matter of EU law, and indeed whether perhaps a 'direct effect' of the agreements could even be construed. This would place the Member States in a different position towards the agreements than in other international organisations.
In the EC, Member States do have special obligations on the basis of agreements concluded by the Community. 102 Article 300(7) TEC clearly provides that agreements shall be binding on the institutions and the Member States and, in Kupferberg, the Court held:
In ensuring respect for commitments arising from an agreement concluded by the Community Institutions the Member States fulfil an obligation not only in relation to the non-member country concerned but also and above all in relation to the Community which has assumed responsibility for the due performance of the agreement. 103 Irrespective of the fact that the past 15 years have blurred the distinction between Community law and the law of the other Union pillars, Court judgments such as Haegeman and Kupferberg explicitly referred to the 'autonomous legal order' of the Community. Such jurisprudence cannot therefore be easily transposed to the law of the other EU sub-orders, since 100 As provided by the ECJ in relation to international agreements concluded by the all differences between the pillars have not disappeared. 104 Notwithstanding the Pupino line of case law, 105 Union law can still be distinguished from Community law, thereby suggesting that the legal nature of agreements that form part of Union law should be judged, first and foremost, with due regard to the specific nature of the Union legal order. In other words, Article 300(7) TEC and Article 24(6) TEU cannot be interpreted in a similar fashion. The latter provides that EU agreements are binding on the institutions, and no reference is made to the Member States. While there are good reasons to assume that decisions in the nonCommunity sub-orders of the Union are also binding on Member States, and that such decisions cannot be ignored in their domestic legal orders, 106 particularly in view of the principle of Article 11(2) TEU, it is not obvious that the principles of 'direct effect' and 'supremacy' form part of Union law. 107 This implies that the domestic effect (applicability) of the agreements depends on national (constitutional) arrangements. As we have seen, the practice of the PJCC agreements indeed reveals that Article 24(5) TEU is used in a way to allow national parliaments to let their governments approve the treaty before the Union adopts the final ratification decision.
A related question concerns whether the EU acquis (viz CFSP and/or PJCCM acquis) runs the risk of being affected through the conclusion of agreements by the Union and/or its Member States. Indeed, 'much of the external relations case law of the Court serves to shield the acquis communautaire […] .' 108 In fact, as recently confirmed by the Court in Opinion 1/03: 'The purpose of the exclusive competence of the Community is primarily to preserve the effectiveness of Community law and the proper functioning of the systems established by its rules'. 109 In a recent study, Klabbers pointed out that to shield the acquis, the Community makes use of a variety of primacy clauses in mixed agreements, either by providing that in cases of conflict between the external agreement and Community law, Community law shall prevail, or by inserting a clause to assure that Member States in their mutual relations apply Community law rather than the external agreement. 110 About nine different 'acquis-saving clauses' can thus be found in the agreements, ranging from a 'disconnection clause' (in their relations inter se, the Member States shall continue to apply Community law) to a 'conditioned territorial application clause' (restricting the scope of application of the agreement to the territory of the Community and the third partner). Similar clauses may be located in EU agreements as well. Hence, the 2003 EU-US Extradition Agreement provides that it 'shall not preclude the conclusion, after its entry into force of bilateral Agreements between a Member State and the United States of America consistent with this agreement'. Indeed, as Klabbers observes: 'The Member States remain free to add further refinements with the treaty partner (in this case the US), but the basic regime is laid down by the Union: the Union determines, in conjunction with its treaty partner, what room to move the Member States have left.' 111 A CFSP example is formed by the Agreement between the EU and Ukraine on the Security Procedures for the Exchange of Classified Information, which foresees that '[t]his Agreement shall in no way prevent the parties from concluding other agreements relating to the provision or exchange of classified information subject to this Agreement provided that they do not conflict with the provisions of this Agreement.' 112 A similar 'consistent further agreement clause' may also be found in the NATO-EU Agreement on Security of Information. 113 It should, however, be kept in mind that in these cases, the 'parties' referred to in the clause do not include the EU Member States. Again, any possible restriction on Member States' freedom to conclude agreements in the same area would have to be based on internal Union law. Perhaps on that basis we could agree with Klabbers that '[…] while not parties to the agreements strictly speaking, nonetheless departing from such treaties by individual Member States would be difficult to justify; therewith, such clauses would also provide the limits as to what individual Member States can legitimately do'. 114 After all, if-as in Community law-shielding the acquis is the primary purpose of these clauses, then they would be deprived of any effect if they would allow Member States to conclude agreements, either inter se or with third parties, which would depart from established Union law. 115 
IV. THE NORMATIVE CHARACTER OF CFSP IN THE LIGHT OF ITS PLACE WITHIN THE EU LEGAL ORDER
The foregoing sections scrutinised the potential restraining effects of CFSP norms (treaty provisions, secondary measures and agreements) on Member States' foreign policy powers, by interpreting Member States' obligations in the light of the Court's case law and legal scholarship. This section examines whether the inclusion of CFSP into the broader EU legal order could affect its normative character. It will be argued that Member States' CFSP obligations might be coloured by provisions of the other two EU sub-orders, the Community and the third pillars, respectively. First, Article 10 EC itself could compel the Member States to comply with their CFSP obligations, at least in some specific circumstances (A). Second, the restraining effect of EU agreements on Member States powers might be strengthened by the Court's widening jurisdiction on third pillar instruments (B). This, in turn, may have an effect on the use of external competences Member States have retained on the basis of the EC Treaty (C).
A. The Effect of Article 10 EC on Member States' CFSP Obligations
It has been suggested earlier that the duty of loyal cooperation expressed in Article 10 EC may inspire the way in which the Member States' duty of loyal cooperation under Article 11(2) TEU could be conceived. This section suggests that Article 10 EC itself may oblige Member States to comply with their CFSP obligations, as a way to fulfil their EC obligations. to act consistently with, and respect, Community law. 117 These Community law obligations include those derived from Article 10 EC. As emphasised by the Court, the duty of cooperation of Article 10 EC 'is of general application and does not depend either on whether the Community competence concerned is exclusive or on any right of the Member States to enter into obligations towards non-member countries'. 118 This case law entails that, even outside the sphere of Community powers, Member States must not only refrain from infringing EC law, they must also abstain from acting in a way which would make the Community's tasks more difficult or jeopardise the attainment of the objectives of the EC Treaty. 119 Hence, if Member States' acted, or omitted to act, in violation of their CFSP obligations with the effect of making the Community's achievement of its tasks more difficult, those actions or omissions would, arguably, also constitute an infringement of Article 10 EC. For example, if the conclusion by a Member State of a bilateral agreement with a third country was to contradict the CFSP provisions of an existing EC-EU cross-pillar agreement concluded with the same country, the Community could ultimately suffer from this Member State's infringement of the CFSP instrument. In particular, given the customary absence, in mixed agreements, of a clause defining the precise division of powers on the EU side, 120 the third party could, if the dispute settlement consultations failed to reach an amicable settlement, decide to take retaliatory measures against the EU and EC jointly, 121 122 As Christian Tomuschat pointed out, if the Community and its Member States wilfully and purportedly refrain from formally publicising their demarcation line between their respective areas of jurisdiction, their partners cannot be expected to make the necessary inquiries themselves; see C Tomuschat, above n 121, 130. thereby affecting the Community rights under the agreement. 123 In these circumstances, the Member State's failure to comply with its CFSP obligations would make the achievement of Community's tasks more difficult, and would jeopardise the attainment of the objectives of the EC Treaty, in violation of the principle of loyal cooperation under Article 10 EC.
If this reasoning holds true, it could be argued that on the basis of Article 10 EC, the Member State concerned could be required, as a matter of Community law, to comply in good faith with its CFSP obligations, as they notably derived from the cross-pillar agreement, in order to forestall potential negative implications for the Community. Indeed, the Court emphasised in Commission v Luxembourg that the Member States also have 'to abstain from any measure which could jeopardise the attainment of the objectives of the [EC] Treaty'. 124 The Commission would thus be entitled, under the enforcement procedure of Article 226 EC, to sue the Member State for failing to comply with its Article 10 EC obligation, as a result of a violation of the CFSP obligations flowing from the cross-pillar agreement. 125 At any rate, it could be argued that the Member State concerned ought to consult and inform the EU institutions of its intentions, 126 in order to facilitate the achievement of the Community's tasks. 127 Indeed, as Article 10 EC not only binds the Member States, but also the institutions, 128 it could be argued that the Council is under an 'Article 10' duty to ensure that the Member States comply with their CFSP obligations so as not to make the achievement of Community's tasks more difficult.
Similarly, if some Member States were to prevent the establishment by the Community of economic sanctions towards a third state, as required by a prior CFSP common position or joint action, it could be posited that the Commission would be entitled, not only to sue the Council on the basis of Article 232 EC for failing to adopt the relevant EC measure under Article 301 EC, but it could also rely on Article 10 EC against the recalcitrant Member States which, by failing to act in accordance with the CFSP instrument, prevented the Community from fulfilling its tasks.
The foregoing hypothetical examples typify the proposition that Member States have to comply with the duty of cooperation of Article 10 EC also when acting in the context of CFSP. In addition, on the basis of Article 10 EC, Member States might be sanctioned for infringing their CFSP obligations where such violation makes the achievement of Community tasks more difficult, or jeopardises the attainment of the objectives of the EC Treaty. 129 These examples also epitomise the interconnections between the different sub-orders within the Union, in the sense that failure to comply with obligations undertaken in one order could have effects on the law of another order. 130 The Community thus has an interest, not only in Member States' compliance with their EC obligations, but also in the observance of their CFSP obligations. To be sure, Member States' compliance with their CFSP obligations is not only a requirement under the provisions of Title V, Article 11(2) in particular, it is also a means to fulfil the overall objective of the EU, foreseen in Article 2 TEU, of asserting its identity on the international scene. As a constitutive part of the Union, the Community contributes to fulfilling this EU objective, through its external policy, within its sphere of competence. 131 Arguably, this contribution would be made more difficult if Member States, as actors in the system of EU external relations, infringed their EU obligations under CFSP. The principle of loyal cooperation based on Article 10 EC plays a key role in ensuring the consistency and coherence of the overall Union's external activities, as required by Article 3 TEU. 132 It could indeed be argued that a failure to comply with the requirement of Article 3 TEU could, at least in certain cases, be seen as a breach of Article 10 EC, thus constituting grounds for the justiciability of consistency and coherence. 133 The foregoing suggested that the normative character of the CFSP sub-order is not only determined by the CFSP provisions themselves, but that it is also coloured by other principles underpinning the EU legal order. In particular, the Member States' ability to conclude international agreements inter se or with third countries in areas of CFSP might be affected by the principle of loyal cooperation established by Article 10 EC. The next section argues that the third pillar can also have an impact on the Member States' obligations under CFSP.
B. Article 35 TEU and Member States' Obligations to comply with EU Agreements
As recalled earlier, Article 46 TEU does not extend the jurisdiction of the Court of Justice to the provisions on CFSP contained in Title V of the TEU. 134 In other words, Member States cannot be forced to the same extent as in the context of the EC external agreements to comply with their obligations under an EU agreement. However, the apparent freedom that Member States thereby enjoy should not be overstated. While the principle of loyal cooperation based on Article 10 EC constrains the Member States when acting in non-EC related fields, their freedom therein can also be limited by the Court's widening jurisdiction within the third pillar. As this section argues, the Pupino and Segi line of case law could have the effect of enhancing the effectiveness of Member States' obligations deriving from EU agreements concluded on the combined bases of Articles 24 and 38 TEU.
The Segi judgment explored earlier recalls that, 135 under Title VI of the TEU, the Court's jurisdiction is limited by the provisions of Article 35 TEU notably in terms of EU acts that can be the subject of preliminary references, or judicial review. It also points out that since the Union is founded on the rule of law principle and respects fundamental rights as general principles of Community law, institutions, just like the Member States when they implement Union law, are subject to review of the conformity of their acts with the Treaties and the general principles of the law. In this context, Article 35(1) TEU establishes a preliminary procedure to guarantee observance of the law in the interpretation and application of the Treaty. Contending that it would be counter to that objective to interpret Article 35(1) narrowly, the Court found that the right to make a reference for a preliminary ruling must therefore exist 'in respect of all measures adopted by the Council, whatever their nature or form, which are intended to have legal effects in relation to third parties'.
Since the Court refers to 'all measures adopted by the Council, whatever their nature or form, which are intended to have legal effects in relation to third parties', it could be wondered whether third pillar instruments other than common positions, and notably EU agreements based on Articles 24 and 38 TEU, could equally be the subject of a preliminary reference. After all, such EU agreements are instruments concluded by the Council, and they may have legal effects in relation to third parties, as notably illustrated by the EU Agreement with the US on the processing and transfer of passenger name record (PNR) data by air carriers to the US Department of Homeland Security, 136 or the Agreements between the EU and the US on extradition and mutual legal assistance in criminal matters. 137 Following the Court's approach, it cannot be excluded that the provisions of EU agreements based on Articles 24 and 38 TEU could also be the subject of a preliminary reference, at least in so far as the provisions relate to the third pillar, and they produce legal effects in relation to third parties. If that holds true, national courts would be in a position to obtain an interpretation, or indeed question the validity of such EU agreements. In the light of the Court's pronouncement in Pupino, and particularly in view of the principle of loyal cooperation, the national courts would then be compelled to refer to the content of the EU agreement when interpreting the relevant rules of its national law, or indeed international agreements.
In other words, the Segi jurisprudence, combined with the Pupino decision, could well entail that Member States' freedom to conclude external agreements might be affected by EU agreements based on Articles 24 and 38 TEU. Of course, the effect of an EU agreement, as envisaged above, would only concern the third-pillar-related provisions of that agreement but not its CFSP aspects, nor a fortiori the provisions of 'pure' second pillar agreements. It appears therefore that the 'judicialisation' of the third pillar may have implications for the second. It triggers a need to distinguish different categories of EU agreement, as their effects on Member States and the jurisdiction of the Court may differ from one to the other. Moreover, it could require that the outer limits of CFSP be policed, not only in relation to the EC Treaty on the basis of Article 47 TEU, but also in relation to the third pillar given the Court's jurisdiction on the basis of Article 35 TEU. More generally, the foregoing also supports the proposition that the interplay between CFSP and other norms of the EU legal order may influence, if not affect the nature or effects of, Member States' CFSP obligations, and their freedom to conclude international agreements in the areas covered by CFSP.
C. Member States' Interactions with the EC in Areas relating to CFSP
This final section raises the question of whether one may envisage situations in which CFSP norms engender restraints on Member States' actions in areas of external competence they have retained under the EC Treaty. Only limited external powers fall within the Community's exclusive competence. In most cases the Member States have retained at least part of their original external competences, resulting in 'mixity' as a key feature of the Community's external relations. The question then is whether the CFSP norms entail an obligation of conduct for the Member States to act through the CFSP machinery, thus qua Council of the EU in areas relating to foreign and security policy, and particularly when acting in relation to, or jointly with, the Community. In other words: do the Member States remain entirely free to ignore the procedural CFSP obligations in areas in which the EC Treaty does not affect their individual external competences? This question will be approached from three different angles. First, Member States' freedom will be tested when they take action in areas where the Community has no exclusive powers, actually or potentially (ie complementary powers). Member States' discretion will then be examined in the context of mixed agreements, classical or cross-pillar, covering inter alia foreign policy issues. Finally, it will be wondered whether Member States may be subject to CSFP obligations when they act in the context of Article 297 EC.
The first scenario relates to the question of whether, beyond their obligations to comply with Community law (including obligations derived from Article 10 EC), Member States have unlimited discretion when they act in areas where the Community cannot have exclusive competence, and where, as a consequence, they remain free to act alone or collectively. More particularly, do the CFSP norms force Member States to use the Council as an EU institution in areas where they have kept their ability to act qua Member States, individually or collectively? Or is there at least a possibility to use CFSP to this end?
This question could indeed be raised in the context of the pending ECOWAS case. 138 To recall the facts, the Commission notably challenges the legality of Council Decision 2004/833/CFSP, which provides for an EU contribution to the Economic Community of West African States (ECOWAS) in the framework of the Moratorium on Small Arms and Light Weapons. Because this decision has been adopted as a CFSP decision, the Commission argues that it infringes Article 47 TEU, since it affects Community powers in the field of development aid. 139 In particular, the Commission contends that Article 11(3) of the Cotonou agreement concluded with the ACP countries covers actions notably against the spread of small arms and light weapons. It also points out that it had concluded, pursuant to Article 10(2) of Annex IV of the Cotonou agreement, a Regional Indicative Programme for West Africa with the ECOWAS and the West African Economic and Monetary Union (WAEMU), which gives support to a regional policy of conflict prevention and good governance, and announces support in particular for the moratorium on the import, export and production of light weapons in West Africa.
In order to determine whether the impugned act should have been adopted as a Community act, the Court may follow its Environmental Penalties approach, and examine the aim and content of the measure in order to establish the main thrust of the measure, eventually to determine its appropriate legal basis. The outcome of the case would thereby depend on the scope of the development cooperation competence of the Community, and incidentally that of CFSP. Arguably, the outcome could also be determined by the nature of that Community competence, and of the potential existence of an EU (read CFSP) power to act in areas where competence is shared between the Community and the Member States. As evoked earlier, the Court has made clear in the EDF case that the Community does not have exclusive powers in the field of development cooperation, and that the Member States 'are accordingly entitled to enter into commitments themselves vis-à-vis non-member States, either collectively or individually, or even jointly with the Community'. 140 Similarly in relation to humanitarian aid, the Court pointed out that since the Community does not have exclusive competence in this field, 'Member States are not precluded from exercising their competence in that regard collectively in the Council or outside it'. 141 The Court was thus ready to admit that in those areas, Member States' and Community acts may co-exist. In the light of this case law, it may be wondered whether, in case the Court establishes that the aim and content of the measure do concern development aid, this would automatically entail that the measure ought to be adopted as an EC measure. Conversely, does the fact that development cooperation is an area where Member States are entitled to act individually or collectively or indeed within the Council, alongside the Community, entail that the measure could (or perhaps should) be adopted by the EU Council on the basis of Title V, instead of the Member States? 142 Without attempting to give a full answer to this question, it would appear that, while the Member States remain free to act individually or collectively, including within the premises of the Council (ie meeting of the representatives of the Member States acting, as representatives of their governments, and thus collectively exercising the powers of the Member States, but not in their capacity as members of the Council), this freedom does not seem to include Member States' discretion to choose between a CFSP and an EC legal basis when action is to be taken at EU level. 143 In particular, the provisions of Articles 2, 3 and 47 TEU, read together, tend to suggest that should the Member States decide that action should be taken at EU level in the field of development policy, they may have to do it through the Community decision-making procedures, wherever the Community has the power to act. Conversely, and it may sound partly absurd, the logic of the Treaty provisions seems to suggest that Member States are still entitled to act on their own behalf, individually, collectively, in the Council or outside it, but not qua Council, acting on the basis of Title V. Once it becomes clear that there is an EU competence, it simply does not seem to be up to the Member States to opt for an EU (viz CFSP or PJCC) rather than an EC competence.
In a similar vein, one may wonder whether aspects of mixed agreements relating to Member States' powers could be, or even ought to be, dealt with by the EU qua CFSP, following the provisions of Article 24 TEU. For instance, if the Member States have the common wish to include a political dialogue, or an extensive cooperation in security and defence matters in an external agreement jointly concluded with the Community, should the CFSP/ESDP-related provisions require that the Union become party to the agreement rather than the Member States, alongside the Community? The advantage of that approach would be to allow the agreement possibly to be concluded as a cross-pillar EC/EU agreement, rather than a classical mixed agreement, and thus to avoid the heavy ratification process at the national level. However practical it may look, this approach would not mean that classical mixity would be disposed of. Indeed, EU participation does not seem to be legally mandatory.
First, a cross-pillar agreement could not replace a classical mixed agreement where the latter contains, alongside CFSP provisions, provisions related to powers shared between the Community and the Member States. In areas of shared powers, the EU cannot replace the Member States acting on the basis of Article 24 TEU, given the obligation enshrined in Article 47 TEU, and the objective of Article 2 TEU. As suggested above, in areas of shared powers, including areas of co-existent powers such as development cooperation, the Member States do not appear to have a choice between acting in the EC framework or in the CFSP framework.
Second, in relation to areas of a mixed agreement relating to CFSP, the provisions of Article 24 TEU and practice thereof suggest that using the CFSP treaty-making machinery is not mandatory. In legal terms, the EU concludes an agreement on the basis of Article 24 TEU when the Member States deem it 'necessary … in implementation of [the CFSP] title', in contrast to the provisions of Article 300 EC which instead envisages the Community's exercise of its treaty-making power '[w]here this [EC] Treaty provides …' Thus, the common will of the Member States to include provisions related to CFSP in a mixed agreement does not automatically lead to the negotiation and conclusion of an agreement partly based on Article 24 agreement, for it may not be deemed 'necessary' for the Union itself to conclude the agreement. Arguably, the Union's objective of asserting its identity on the international scene (Article 2 TEU), combined with the loyalty principle of Article 11(2) TEU, should nevertheless be considered, when assessing the 'necessity' of an Article 24 agreement.
Moreover, it should be noticed that since the introduction of Article 24 TEU by the Treaty of Amsterdam, there has only been one agreement concluded both by the Community and the Union on the bases of Articles 300 EC and 24 TEU, respectively. 144 Agreements involving areas of EC competence and cooperation in CFSP matters are still concluded as 'classical' mixed agreements by the Community and the Member States, acting jointly. Indeed, both the Commission and some Member States tend to favour classical mixity. The Commission fears that the EU as a party may overshadow Community external powers while, on the other hand, some Member States fear that their international posture would be hampered by too prominent a Union. 145 One could also add that the conclusion of a mixed agreement by the EU in place of the Member States would have the effect of subtracting the areas covered by the EU from any democratic control. Presently this democratic control is still partly ensured at the level of ratification by the Member States' parliaments.
The last angle from which to study Member States' potential obligation to act in the framework of CFSP is that of Article 297 EC. This provision foresees situations where Member States have to consult each other with a view to taking together steps needed to prevent the functioning of the common market being affected by Member States measures, taken in the event of serious internal disturbances affecting the maintenance of law and order, in the event of war, serious international tension constituting a threat of war, or in order to carry out obligations it has accepted for the purpose of maintaining peace and international security.
Since a Member State may use these provisions as justifications for not complying with its internal market obligations, it may be suggested that such justification, particularly given the subject matter it relates to, ought to be discussed and assessed, if not addressed in the context of CFSP. In particular, it could be wondered whether that State's concerns ought to be validated by a decision taken in the context of CFSP for them to be lawfully invoked, in the EC context, as justification for derogations to the internal market rules. 146 On the other hand, one may argue that this debate is perhaps too academic as both Article 297 EC and Article 16 EU foresee a possibility for Member States to consult one another on these issues in the Council and there is no necessity to define the exact legal basis, or framework. In addition, both provisions use similar mandatory language ('Member States shall …') to establish the consultation obligation. The only difference is that Article 297 seems to allow Member States to consult each other outside the Council.
This section has attempted to demonstrate that the inclusion of CFSP in the broader context of the EU legal order has implications for the normative content of CFSP. It has been suggested that the obligations of also argued that the recent case law of the Court of Justice in relation to the third pillar instruments, developed in the context of Article 35 TEU, could also affect the way in which Member States apprehend their obligations under EU agreements, at least those agreements which include third pillar provisions. Finally, the section has attempted to shed light on the limits to Member States' discretion to use CFSP mechanisms where interacting with the Community.
V. CONCLUSION
The aim of this Chapter was to examine the possible restraints on the basis of the CFSP primary and secondary norms and-in the line of these general notions-to analyse the possible effects of agreements concluded by the EU on Member States' foreign policy competences. At the time of the conclusion of the Treaty on European Union-now 15 years ago-it was widely held that the very rationale underlying the creation of CFSP as a separate pillar within the new Union was to be found in the leeway offered to Member States to continue developing their own foreign policy. In fact, CFSP (just as the cooperation in the area of Justice and Home Affairs) was to develop outside the Community legal order, in order for it not to become affected by the notions characterising that order, notably primacy, direct effect and an allegedly 'unbounded' role of the European Court of Justice. At the same time, however, CFSP was legally connected to the European Community as both of them became part of a new entity, the European Union. Hence, the pillars were separate, but nonetheless clearly inseparable. It is this nearness that formed the basis of our analysis.
With the ongoing interplay between the pillars, the normative character of CFSP may increasingly be coloured by principles originating in the other pillars. While 'cross-pillar mixity' is scarce, 147 it is assumed that at least in those cases, for instance, the full scope of Article 10 EC is applicable. Similar 'spill-over' effects have proved to be possible from the third to the second pillar as revealed by the Pupino, and in particular the Segi line of case law. Hence, where a cross-pillar legal basis is used, developments in one pillar (either on the basis of legal practice or of case law) can hardly be blocked from the other pillar.
Partly on the basis of this case law we have argued, however, that this development is of a more general nature and is not confined to cross-pillar decision-making. Thus, in interpreting the CFSP loyalty obligation laid down in Article 11(2), its proximity to Article 10 EC should be taken into account, in particular in relation to the conclusion of agreements. The 147 In this respect, see P Eeckhout, above n 1, 184.
potential impact of the loyalty principle (which despite existing 'pillarspecific' characteristics could be seen as a 'principle of Union law') on Member States' freedom under CFSP should not be underestimated.
On the basis of the limited availability of case law related to CFSP no final conclusions can be drawn on a number of issues. One of those issues concerns the primacy, direct effect and justiciability of CFSP decisions and agreements. While we have argued that EU agreements are to be regarded as forming 'an integral part of Union law', it is also clear that 'Union law' is not to be equated with 'Community law'. And even when 'Union law' is concerned, the far reaching Segi qualification of common positions with a partial CFSP legal basis indicates that specific pillar characteristics (in this case of the third pillar) should be taken into account. At the same time, however, Segi revealed (as Pupino did earlier) the Court's approach in interpreting the legal nature and scope of non-Community Union instruments in the light of the overarching Union legal order, for the development of which traditional Community principles prove to play an important role.
Our overall conclusion is that the CFSP normative order does indeed restrain the external competences of the Member States, thus putting its alleged 'intergovernmental' nature into perspective. First of all, the primary CFSP norms entail a consultation obligation which cannot be ignored by Member States without a complete denial of the rationale behind CFSP. In addition, Member States' specific obligations under the CFSP title should be interpreted in the light of the general loyalty obligation to support the Union's CFSP (Article 11(2) TEU). This obligation becomes more substantive once the Union has acted, and given the proximity between the provisions of Article 11(2) TEU and Article 10 EC respectively, there are reasons to interpret the former in the light of the latter's interpretation.
A second related conclusion concerns the competence of the Union to conclude international agreements with third states or other international organisations. We have argued that, in a situation of parallel competences, the nature of the EU competence involved should be considered, and in particular its possible pre-emptive effect. Indeed, it seems too early completely to rule out exclusivity in the field of CFSP. After all, the (international) legal status of agreements concluded by the Union could be deprived of any effect if they would allow Member States to conclude agreements, either inter se or with third parties, which would depart from established Union law.
Third, the interplay between the pillars reveals an increasing need to use cross-pillar instruments (or to connect different EU and EC instruments). This, in turn, makes it difficult to approach the CFSP obligations in isolation. Member States' CFSP obligations might be coloured by provisions of the other two EU sub-orders. While the connection between CFSP and EC issues in particular may lead to a different perception of CFSP constraints, it is nevertheless difficult to argue that Member States retained powers in the area of foreign affairs (eg development cooperation) should be exercised specifically in the framework of CFSP, as Member States are not able to choose between a CFSP and an EC legal basis when action is to be taken at EU level.
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